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REPORT, 


The  Committee  on  Judicial  Proceedings  respectfully  sub- 
rait  the  following  report  on  the  memorial  of  the  Hon.  Wm. 
P.  Maulsby,  asking  Legislative  action  in  reference  to  Joseph 
W.  Davis,  now  under  sentence  of  death  by  the  judgment  of 
the  Circuit  Court  for  Washington  county,  for  murder. 

The  memorialist,  as  counsel  for  Davis,  having  defended  his 
client  with  great  zeal,  earnestness  and  ability,  in  every  stage 
of  the  prosecution,  and  having,  as  he  says,  used  all  the 
means  known  to  him  in  the  Courts  and  before  the  Governor 
for  the  protection  of  his  life,  has  in  the  capacity  of  citizen, 
invoked  the  Legislature  to  inquire  into  the  question  of  his 
guilt,  with  a  view  to  such  relief  as  that  department  has 
power  to  grant.  It  is  conceded  to  be  an  extraordinary  ap- 
plication; and  hence,  the  first  question  which  suggested 
itself  to  our  minds  was  as  to  the  power  of  the  Legislature  in 
the  premises.  This  view  of  the  subject  was  also  taken  by 
the  Committee  on  the  part  of  the  House  of  Delegates,  to 
which  the  memorial  had  been  referred,  and  accordingly,  at 
their  request,  without  any  pretense  of  assuming  jurisdiction, 
but  recognizing  the  right  of  every  citizen  of  the  State,  to 
petition  the  Legislature  and  have  his  case  considered,  the  two 
Committees,  jointly,  heard  arguments  on  this,  as  a  prelimi- 
nary point,  in  behalf  of  the  accused^  and  on  the  part  of  the 
State,  without  entering  into  the  facts  touching  his  innocence 
or  guilt,  for  that  would  be  an  unnecessary  inquiry,  if  the 
Legislature  has  no  power  to  grant  relief.  Having  given  to 
this  question  the  consideration  which  its  importance  to  the 
condemned  man,  and  the  interests  of  society  demanded,  we 
proceed  to  submit  our  conclusions  for  the  consideration  of  the 
Senate. 


By  tlie  Constitution  tlie  Governor  has  power  to  grant  re- 
prieves and  pardons,  and  it  is  very  clear  that  the  General 
Assembly  cannot  exercise  it,  nor  do  we  understand  tlie 
memorialist  as  asserting  that  it  has  sncli  power.  The  only 
modes  suggested  in  argument,  as  within  the  province  of  the 
Legislature,  are  clear,  that  in  other  instances  such  laws  have 
been  declared  void,  and  the  Courts  have  disregarded  them, 
as  being  contrary  to  the  Constitution.  In  the  most  recent  o^ 
that  kind  in  the  Court  of  Appeals,  the  power  was  denied: 
Dorsey's  case,  37  Md.  Rep.,  64;  that,  to  be  sure,  v/as  a  case 
inter  par ies  affecting  property;  but  we  think  that  the  reason- 
ing of  the  Court  applies  to  criminal  cases  as  well.  Alluding 
to  the  Act  of  eighteen  hundred  and  seventy-two,  chapter 
three  hundred  and  ten,  the  Court  said,  "it  undertakes  to 
confer  on  the  Court  the  power  at  its  discretion,  to  annul  and 
set  aside  its  final  judgments  and  decrees,  rendered  several 
terms  ago  upon  full  hearing  and  careful  consideration." 

"It  requires  no  argument  to  show  that  such  legislation  is 
contrary  to  the  intent  and  meaning  of  the  eighth  Article  of 
the  Bill  of  Eights,  and  is  an  exercise  by  the  Legislature  of 
judicial  powers." 

This  was  said  of  a  law  which  merely  authorized  and  em- 
powered that  Court  to  re-open  and  re-hear  the  cases  men- 
tioned, and  to  pass  such  judgments,  orders  and  decrees  as 
right  and  justice  might  require,  leaving  the  matter  to  the 
discretion  of  the  Court. 

Now,  suppose  such  a  law  were  passed  in  this  case,  (and 
none  less  obnoxious  to  objection  could  be  framed,)  can  it  be 
doubted  that  the  Court  would  apply  the  same  construction, 
and  decide  it  to  be  unconstitutional?  If  the  law  were  made 
mandatory  in  its  terms,  the  effect  would  be  the  same,  as  the 
Court  said  on  page  76,  in  reference  to  the  case  of  Gover  vs. 
Hall,  3  Har.  &  Johns.,  43.  We  are  at  a  loss  to  suppose  any 
form  of  expression  to  be  used  in  a  law  or  resolution,  remit- 
tin(T  this  case  to  any  Court  of  tiie  State,  which  would  not  l)e 
liable  to  the  same  objection. 

There  roust  be  an  end  of  judicial  trials,  when  the  reme- 
dies, defences  and  modes  of  procedure  prescribed  by  lav;, 
have  been  availed  of,  the  public  interest  requires  that  the 
contest  should  cease.     The  right  of  appeal  is  designed  to  cor- 


rect  the  errors   of  inferior   tribunals;  besides,  the  power   to 
grant  new  trials  by  the  same  Court  without  an  appeal. 

We  must  presume  tliat  he  has  been  fairly  tried,  and  has 
had  the  benefit  of  all  these  remedies.  What  a  reflection 
would  it  be  on  the  Courts  of  the  State  to  say  that  in  any  case 
a  party  had  not  been  tried  and  convicted  according  to  the 
laws  of  the  State,  and  the  facts  of  his  case,  and  that  on  that 
ground,  the  Legislature  ought  to  interfere  to  prevent  his 
punishment?  If  this  suggestion  be  followed,  there  would  be 
no  end  to  controversies;  no  punishment  of  crimes.  At  the 
time  of  this  conviction,  the  procedure  on  motion  for  new 
trials  was  regulated  by  the  general  law,  and  no  appeal  would 
lie  to  the  Court  of  Appeals.  It  would  seem  to  be  a  strange 
thing  for  a  party,  in  any  case,  civil  or  criminal,  to  have  re- 
sort to  the  law-mating  power,  when  the  law  itself  had  denied 
him  access  to  a  higher  judicial  tribunal  for  the  correction  of 
any  supposed  error.  It  would  be  nothing  short  of  an  ap- 
peal from  a  Court  of  competent  jurisdiction  to  another 
department  of  the  government,  in  any  plain  violation  of  the 
Bill  of  Eights,  which  requires  the  three  departments  to 
be  kept  separate  and  distinct  from  each  other.  If  there  are 
reasons  for  a  new  trial,  a  party  has  further  remedy  before  the 
same  Court  where  such  motion  has  been  made  and  failed,  the 
remedy  is  exhausted,  and  the  presumption  is,  that  the  Court 
has  done  its  duty  without  favor,  prejudice  or  partiality.  But 
even  if  new  evidence  is  discovered  after  such  proceedings,  or 
there  is  reason  to  fear  that  for  any  cause,  a  party  has  been 
unjustly  convicted,  the  Constitution  provides  for  his  safety^ 
by  application  to  the  Governor.  The  memorial  informs  us 
that  these  modes  of  relief  have  been  resorted  to,  without 
effect,  and  its  scope  and  purpose  is  to  have  the  case  re  opened 
before  the  Legislature,  because,  as  alleged,  there  was  error 
in  his  conviction — he  being  innocent — that  the  case  is  a 
proper  one  for  Executive  clemency,  and  that  having  been 
refused,  the  Legislature  ought  to  interfere  for  his  relief.  We 
cannot  see  in  this  any  thing  hut  an  application  to  the  Legis- 
lature to  revise  what  these  departments  of  the  government 
have  done  in  the  exercise  of  their  constitutional  functionsj 
to  interfere  with  which  would  violate  the  organic  law. 
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The  several  articles  of"  the  Bill  of  Rights  referred  to  in 
argument,  we  consider  as  having  no  application  to  a  case 
where  the  matter  has  been  passed  upon  and  final  judgment 
entered  by  competent  judicial  tribunals.  The  reasoning  of 
the  Court  of  Appeals  in  Dorsey's  case  applies  with  great 
force,  and  we  consider  decisive  on  the  point  now  under  con- 
sideration. The  power  to  suspend  the.  execution  of  laws  re- 
ferred to  in  the  ninth  Article  of  the  Bill  of  Rights,  in  our 
judgment,  does  not  admit  of  the  construction  placed  upon  it 
by  the  memorialist.  We  do  not  perceive  how  that  power 
can  be  exercised  in  a  criminal  case  after  conviction,  without 
interfering  with  the  right  of  the  Governor  to  grant  reprieves 
and  pardons.  If  the  suspension  declared  by  the  General 
Assembly  should  be  without  limit,  the  party  might  prac- 
tically escape  the  execution  of  his  sentence  altogether;  and  if 
for  a  specified  time,  it  would  operate  as  a  reprieve  until  the 
expiration  of  that  period. 

The  Committee  respectfully  ask  to  be  discharged  from  any 
further  consideration  of  the  subject. 

WILL.  H.  TUCK, 
Chairman  for  the  Committee. 


